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YOUR ANSWERSMUST BELIMITED TOTHE 5 LINESPROVIDED AFTER EACH
QUESTION. ANYTHING MORE THAN 5 LINESWILL NOT BE GRADED.

CIVIL PROCEDURE AND EVIDENCE

On March 30, 2004, Paul wasinjured in a colligon with an 18-wheder truck in Bell County, Texas. We-
Haul, Inc., (“We-Haul”), aDel aware corporation, owned the truck and employed the driver, Daniel. We-Hau hesits
headquartersin Oklahoma. At the time of the accident, Paul was aresident of Grayson County, Texas and Danidl
was a citizen of France and admitted as a permanent resident of Dallas County, Texas.

1. Paul wantstofilesuit in Texasstatedistrict court torecover damagesfor hisinjuries. Hewantsto
stay out of federal court. Who should Paul sue, and for what minimum amount of damages, to
prevent removal to federal court based on diversity of citizenship jurisdiction? Explain fully.

2. Paul files suit against We-Haul and Danidl in statedistrict court in Denton County, Texas, where
he is living temporarily with his parentswhilerecuperating from hisinjuries. Can Paul maintain
venuein Denton County if a defendant timely objectsto that venue? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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3.

Danidl filesamotion totransfer venueto Dallas County or Bell County. Under the general venue
rule, isvenue proper in DallasCounty? in Bell County? Explain fully.

In hisoriginal petition, Paul alleged negligence, but did not plead specific acts or omissions. He
also alleged damagesin excess of the minimum jurisdictional limitsof the court. Defendantsfiled
special exceptions, which thejudgeorally sustained at ahearing. Thejudgenoted her rulingin the
margin of the defendants special exceptions. Have defendants preserved for appeal their
objections to the defect in Paul’s petition? Explain fully.

Thecaseisassigned Discovery Level 2. When doesthediscovery period begin and end? Explain
fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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6. Paul sends interrogatories to We-Haul asking for the names of all impeachment and rebuttal
witnessesit expected tocall at trial. We-Haul objects, claiming violation of work product privilege
and trial strategy. Paul filesa motion to compel. How should the court rule? Explain fully.

7. Paul sends a request for production to We-Haul. What must We-Haul do to properly preserve
work product and attorney client privileges to the information requested and withhold the
documentsfrom production? Explain fully.

8. Assumethat We-Haul properly preservesitsprivilegeclaimsand doesnot producethedocuments.
How can Paul obtain moreinformation from We-Haul about thewithheld documentsto assessthe
privilege claims? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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0. Helga, acrystal healer, treated Paul’ sinjuries. Shehasnomedical or chiropracticlicense, or other
official credentials. Paul designatesher asan expert witness. We-Haul wantsto excludeHelga's
opinions. What motion should We-Haul file? 1dentify threefactorsthat the court should evaluate

to deter mine the admissibility of Helga's opinions. Explain fully.

10. Paul wasalsotreated by hisphysician, Dr. Smith, who found that Paul was per manently disabled as
aresult of thecollison. What mation should We-Haul fileto obtain a second medical evaluation of
Paul? What showing must We-Haul make to prevail on the motion? Explain fully.

11.  We-Haul retained Dr. Criticasaconsultingexpert toreview Dr. Smith’srecordsand opinions. Dr.
Criticprovided We-Haul’ scounsd with hisreport. Paul movesto compe production of thereport.

How should the court rule? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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12.

We-Haul wantsto takethe deposition of Paul’ sdesignated testifying expert, Dr. Smith. We-Haul
has not designated any expert witnesses. Paul refusesto tender Dr. Smith for deposition. We-
Haul filesa motion to comped. How should the court rule? Explain fully.

13.

We-Haul makesatimely written offer of settlement to Paul pur suant to Section 42.003 of the Texas
Civil Practiceand Remedies Code. Paul rg ectstheoffer. If Paul obtainsajudgment against We-
Haul, can We-Haul till shift itslitigation costs and attorney’sfeesto Paul? Explain fully.

14.

If We-Haul isentitled torecover itsattorney’ sfeesand costsfrom Paul, arethereany limitations
on theamounts and kinds of such feesand coststhat We-Haul can recover? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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15.

We-Haul has long known the identity, but not the whereabouts, of Motorist, who witnessed the
accident. We-Haul locatesMotorist oneweek beforetrial. We-Haul never identified Motorist in

response to Paul’s Requestsfor Disclosure. At trial, We-Haul calls Motorist to the stand. Paul
objects. How should the court rule? Explain fully.

16.

When the caseiscalled for trial, Paul announcesready. After jury selection, Paul learnsthat his
key eyewitnessisill and unable to testify in court. What must Paul include in his motion for

continuance, which We-Haul opposes? What must Paul dotopreserveerror if thecourt overrules
themotion? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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17.

Paul timely amended hispetition against We-Haul to allege negligent hiring, negligent entrustment
and negligent maintenance. We-Haul has a policy againgt hiring or retaining any driver who has
received three or more citationsfor traffic violations over atwo-year period. In theyear before
Daniel becameWe-Haul’ semployee, hehad received four such citations. At trial, Paul’ sattorney
offersevidence of thecitations. We-Haul and Danid object on materiality and relevance grounds.
How should Paul respond to the objections? Explain fully.

18.

At trial, Danid testified that the brakes inexplicably failed, that the brakes had been properly
maintained and that hewas not awar e of any problemswith the brakesprior to the accident. Paul
callsDanidl’ spassenger asawitnesstotestify that, daysbeforetheaccident, he heard amechanic
ask Danidl at a truck stop, “Did you ever get those lousy brakes fixed on that old rig you're
driving?” and that he heard Danid respond, “I’ll get around to it when | have the money.” We-
Haul objectstothetestimony ashearsay. How should Paul respond to the objection? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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19. The parties and ther attorneys participated in a court-ordered mediation before trial. At the
mediation, We-Haul’s Vice Presdent told Paul, “We admit that Daniel was negligent. We only
disagree about the amount of damages.” At trial, We-Haul denies Danidl wasnegligent. During
direct examination, Paul’ sattor ney asks Paul about the statementsmade at the mediation by We-
Haul’s Vice-Presdent. We-Haul objects. How should the court rule? Explain fully.

20.  When asked on cross-examination whether he had consumed any illegal drugs shortly beforethe
accident, Danid invoked his Fifth Amendment privilege against self-incrimination and refused to
answer. During jury argument, Paul’s attorney comments on Daniel’s refusal to answer and
invocation of the privilege. Danid’s attorney objects, claiming improper jury argument. How
should the court rule? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.

THISCONCLUDESTHE CIVIL PROCEDURE AND EVIDENCE QUESTIONS. CRIMINAL
PROCEDURE AND EVIDENCE QUESTIONS ARE CONTAINED IN A SEPARATE BOOKLET.
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